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Kenai Peninsula Borough

Board of Adjustment Hearing Minutes
January 19, 2007 Borough Administration Building

CALL TO ORDER

The Kenai Peninsula Borough Board of Adjustment convened on January 19, 2007, in the Assembly
Chambers of the Borough Administration Building in Soldotna, Alaska.  Board Chair Betty Glick
called the meeting to order at 10:00 a.m.

ROLL CALL

There were present:

Betty Glick
Kathleen Haywood
Marilyn Kebschull
Michelle Medley

Mark Osterman, Alternate

comprising a quorum of the Board.

Also in attendance were:

Jim Butler, Board Attorney
Sherry Biggs, Borough Clerk
Johni Blankenship, Deputy Clerk

Chair Glick reviewed the Board of Adjustment procedures.

APPROVAL OF MINUTES

MOTION: Kebschull moved to approve the October 27,
2006 Board of Adjustment Organizational
Meeting Minutes.

SECOND: Osterman.

MOTION PASSED: Unanimous.
(10:06:20)

STAFF OVERVIEW - EXPLANATION OF PROCEEDINGS

Crista Cady presented a staff overview of Mr. Kent Bangerter’s project.  Ms. Cady stated the
permittee planned to develop a commercial gravel and topsoil extraction site on the parcels and had
a goal of the approximate 30-year project as being the creation of a floatplane lake with a
surrounding subdivision.

Ms. Cady stated ingress and egress to the site by project equipment would be from the Kenai Spur
Highway at Treasure Chest Avenue.  She said  initially, the permittee had planned access to the
subsequent phases of the project via the Kenai Spur Highway to Miller Loop Rd., Dividend St.,
Warren Ave., Nola St., and Lower Salamatof Avenue.  However, due to public testimony regarding
road conditions, the permittee agreed to use Treasure Chest Ave. to the Kenai Spur as access.  



She stated the permittee initially planned to upgrade the internal logging roads to borough
specifications and mark the future shoreline.  The permittee stated he would begin excavation at the
southwest end of the site, moving north in 5-acre phases.  She stated excavation during these phases
would remain above the water table, which was at an estimated depth of 7 feet as determined by test
holes.

Ms. Cady explained the permittee planned to separate and stockpile overburden for home site
contours and landscaping.  Reclamation of the excavated areas as shoreline would be concurrent with
continued excavation to the north and east.  She stated the permittee would then begin to excavate
to approximately 30 feet below the water table, creating a lake.  She said to augment the proposed
50-foot natural or improved vegetation buffer, the permittee’s voluntary buffer plan was to maintain
a buffer of greater than 200 feet along all adjacent parcel boundaries, except for the common parcel
boundary.  She stated the permittee further requested a variance from buffer requirements (KPB
21.26.030[A][1]) on the common property boundaries between KPB Tax Parcel ID No. 017-260-28
and KPB Tax Parcel ID No. 017-260-33.  She stated both parcels were owned by the permittee who
intended to develop the site as a single project under the same mining plan.  

Ms. Cady stated all notices and mailings were sent pursuant to Borough Code and that after hearing
public testimony and hearing the matter at the August 16, 2006 Planning Commission meeting, the
Planning Commission approved the requested variance for maintaining a buffer between the abutting
parcels.

She stated the permittee voluntarily agreed in his application to conduct operations only between
7:00 a.m. and 7:00 p.m.  He also agreed in the initial application to maintain a 200-foot buffer
between the excavation site and adjacent parcel boundaries.

Ms. Cady said the Planning Commission requested and Mr. Bangerter agreed at the hearing, to
provide an engineer’s statement that the excavation plan would not negatively impact the quality of
the aquifer serving the existing water sources.  She stated Mr. Bangerter further added a voluntary
permit condition that the southernmost access road (Treasure Chest Avenue) would be the primary
ingress and egress haul route.

She stated the Planning Commission granted the conditional use permit to Kent Bangerter based on
the findings of fact and permit conditions found in the record on pages 329 through 331.
Additionally, the Planning Commission approved a variance to the buffer requirements on the
common boundary of the two parcels based on findings of fact found in the record on pages 331-332.
She stated an appeal was timely filed on September 20, 2006, by Ben Hanson and noted the names
of the participants who filed an entry of appearance.  She stated the appellant raised five points on
appeal, to which staff responded on pages 333-342 of the record.

In closing, staff recommended to uphold the findings of the Planning Commission and referenced
pages 349-355 of the record.

(10:11:15)

APPELLANT

Ben Hanson withdrew his objection to Planning Commission finding of fact #7, indicating the KPB
Code was too broad on the subject and there was no point in discussing it.

Mr. Hanson stated the information included in the application should be corrected at some cursory
level and sited KPB 21.26.010[A][3], stating, “expected life span of the material site and, if the site
was to be developed in phases, the lifespan and expected reclamation date of each phase.”  He
indicated, if Mr. Bangerter were to follow his own plan then he underestimated the material site’s
life span, if he had accurately estimated the life, then he had underestimated the amount of gravel
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he was going to extract.  He demonstrated an inconsistency by referencing the permitee’s application,
which indicated the estimated depth of extraction to be 15-25 feet, however, Mr. Bangerter’s plan
stated he would be excavating to 37 feet.  He felt the permitee’s plan was unrealistic.  Mr. Hanson
stated the plan had been formulated to minimize the initial costs and as such, does not appear to
represent his real intentions.  He stated the plan was not well conceived and the Planning
Commission should insist the reclamation plan be feasible in the most basic sense.  

Mr. Hanson stated, regarding the damage to roads, damage was not limited to the physical damage
that may or may not occur; damage also refers to impairing a road from its value, usefulness or
normal function.  He questioned whether or not you would allow your children to walk on a road to
the bus stop if you had the knowledge that road was being used by trucks making up to 40,000 trips
a year.  He stated, regarding the use of Warren Avenue, there was some confusion as to whether the
permittee intended to use Warren as a haul route or not.  He stated he did understand why it had not
been stated in the permit that it would not be used as a haul route, given that the initial application
specifically included it as a haul route.  He requested it be made clear in the permit that Warren
Avenue would not be used as a haul route and noted his understanding that it could not be a
condition of the permit. 

Mr. Hanson stated his concerns regarding aquifer disturbance.  He stated the borough ordinance did
not forbid it, however, the applicant’s plan to remove essentially all the water bearing gravel from
80 acres of aquifer, hardly seemed to observe the spirit of an ordinance that began by stating,
“material sites should be conducted in a manner that would minimized disturbance of an aquifer.”
He indicated Mr. Bangerter was opting for the cheapest reclamation plan available for his mine and
in doing so, he was putting the surrounding water sources at risk.  He said that in order for Mr.
Bangerter to fill his projected 5 acre lake he would have to draw approximately 85,000 gallons of
water per day which would amount to 30,000,000 gallons per year.

In closing, Mr. Hanson stated, “I hope that for a developer to be granted approval for such a large
scale project he should be required to submit a more accurately defined plan that clearly and
correctly described the scope of work and the longevity of the project.”

PERSONS FILING ENTRIES OF APPEARANCE SUPPORTING APPELLANT

[Clerk’s Note: Laraine Hanson, a party who had filed an entry of appearance, did
not appear at the Board of Adjustment hearing.]

(10:16:20)

Mike Nugent, 52531 Warren Avenue, Kenai, stated his opposition to the approval of the application.
He stated he was aware that Warren Avenue had not been indicated a primary haul route, however,
he felt any use of Warren Avenue would present a problem and sited a potential road failure where
the road crossed the marshy area.  He stated road damage would pose a safety issue for residential
traffic and borough emergency response vehicles, and stated repairs to that section of the road would
be very costly to the borough.  He believed movement of gravel trucks across the marshy section of
Warren Avenue needed to be prohibited.

He stated movement of gravel and trucks along the preferred route of Treasure Chest Avenue would
be at a rate of 5,000 trucks per year.  He indicated the existing portion of Treasure Chest Avenue,
which the developer had not extended or improved, would not safely handle the amount of activity
necessary for the proposed haul route.  He stated the remedies outlined on page 277 of the record
would need to be implemented by either the developer or the borough.  He did not believe the cost
of repairing this road should be borne by the taxpayers of the borough, he also believed a great
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liability existed to the borough.  He stated there was a limited visibility issue at the exit of Treasure
Chest Avenue onto the Kenai Spur Highway.

Mr. Nugent stated the excavation of 80 acres was an excessive project and believed the aquifer could
not help but be adversely affected by extraction of such a large amount of material.  He believed the
particulate matter, as well as fuel, antifreeze and lubricants from equipment leaks and spills, would
directly impact the quality of the resident’s drinking water.  He noted, that in order for the equipment
to extract material, they would be working in the same water that was part of the aquifer which
supplied water to area residents.  He believed the project should not be allowed to proceed until the
developer could demonstrate that the aquifer would not be disturbed or otherwise adversely affected
by the project.

(10:21:30)

Marvin Roofe, P. O. Box 71, Kenai, stated the proposed project would have direct negative impact
on his quality of life and the area where he lived.  He stated Warren Avenue had been rebuilt at least
five times since he had lived there and that the borough had borne the expenses four of the five
times.  He indicated he and his family had been stranded several times because of the poor road
condition.  He believed Warren Avenue would not hold up to any use by gravel trucks and would
fail, yet again, if it were ever used as a haul route.

(10:25:30)

Todd Stone, P. O. Box 3482, Kenai, addressed the Board of Adjustment regarding the gravel permit
process.  He believed the material site permitting code of ordinances was too broad.  He referred to
Mr. Bangerter’s submission of an engineering report which indicated there was no positive flow of
the aquifer at the proposed site, however, with the removal of 50,000 cubic feet of gravel a year for
30 years in order to end up with a 160 acre lake, logic would imply there would be significant
disturbance of the water table.  He stated it was the same water table which supplied the area
residents.  He stated the code had been written for developers and had little regard or consideration
for the surrounding property owners.  He asked the Board of Adjustment to find in favor of the
appellant and encouraged them to take a long hard look at the scope and size of the proposed project.

(10:29:25)

APPELLEE

Attorney Charles E. Tulin represented Kent Bangerter and clarified Mr. Hanson’s withdrawal of
his objection to finding of fact #7 by the Planning Commission and indicated that in light of the
withdrawal he would not respond to that objection.

In response to the appellant’s objection to finding of fact #3, Mr. Tulin stated the objection related
to the completion of the application, specifically, regarding estimated depth of excavation, estimated
depth of ground water, annual quantities of material to be extracted, and lifespan of the site.  Mr.
Tulin stated the application was complete as required by borough code and fulfilled the seven
specific items required.  He referenced KPB 21.26 which prohibited any breach to the aquifer
containing layer.  He stated the appellant made reference to the creation of a 160 acre lake, however,
it was the intent of Mr. Bangerter to create an 80 acre lake upon completion.  He further noted the
residents in opposition to the project live approximately a half mile away from the proposed site and
referenced borough staff findings, which stated, there were no existing water sources within 300 feet
of the subject property.  He stated it had been noted by the borough that if Mr. Bangerter were to
exceed the extraction limit of 50,000 yards or over 5 acres in one year, then bonding and reclamation
requirements become much more involved, indicating the acceptable reclamation plan would depend
upon what the future holds for the site.  He stated the engineer’s findings had indicated there would
be no negative impact on the aquifer.
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Regarding the objection on finding of fact #8, aquifer disturbance, Mr. Tulin stated the borough code
did not limit the amount of material removed from a site, however, if certain amounts were
exceeded, new bonding procedures were required.  He referenced KPB 21.26.030[A][3], which
stated, “the burden was on a complainant to provide evidence that an aquifer had been negatively
impacted after a material site permit had been issued,” and indicated there was no burden placed on
the permittee to prove otherwise.

Mr. Tulin addressed the appellant’s objection to finding of fact #9, stating,  Mr. Bangerter had
agreed, as a voluntary condition to the permit,  to use Treasure Chest Avenue as his only haul route
for the extraction of commercial gravel.  He stated Mr. Bangerter had spent $50,000 to improve
Treasure Chest Avenue to make it a more feasible haul route and mitigate damage to the road.
Finally, he indicated damage to the road would be limited.

He addressed the objection to finding of fact #14, regarding the Alaska Division of Mining, Land
and Water application.  Mr. Tulin stated the Alaska Division of Mining, Land and Water had been
satisfied with the applications as submitted by Mr. Bangerter and that it was not the place of the
borough to undermine the policies of the Alaska Division of Mining, Land and Water.

In closing, Mr. Tulin referenced staff findings which indicated the application was complete as
required by KPB 21.26.  He further referenced the 13 specific conditions placed on the approved
permit by the Planning Commission, as well as noting the four additional voluntary conditions Mr.
Bangerter placed upon himself.  He specifically referenced Mr. Bangerter’s conditions to 1) retain
an engineer to certify that the aquifer serving the residents would not be disturbed, 2) retain a 200
hundred foot buffer which was over and above the 100 foot buffer requirement, 3) hours of operation
between 7:00 a.m. and 7:00 p.m., and finally, 4) use Treasure Chest Avenue as the only haul route
to access the site.  

Mr. Tulin completed his comments by stating it was not the nature of residents to be excited about
the operations of a gravel pit in their area, however, he stated the protection to the residents comes
from the borough code and the annual report and if the permittee was in compliance with the permit
conditions, he should have the right to mine his property.

Kent Bangerter assured the Board of Adjustment that he would strictly comply with all of the
conditions placed on the permit by the Planning Commission as well as those he voluntarily placed
upon the permit.

(10:42:35)

APPELLANT’S REBUTTAL

Ben Hanson responded by stating the completion of the application should not consistent of only
filling in all the blanks.  He stated obvious errors should have been fleshed out prior to the submittal
of the application to the Planning Commission.  He indicated the extraction quantities and the
lifespan of the project were inconsistent.  He referenced borough legal counsel’s statement which
indicated it was not likely that Mr. Bangerter could sell 30,000 cubic feet of gravel per year, which
if the permittee did not sell 50,000 cubic feet of gravel per year, would leave the 80 acre lake looking
more like a cesspool. 

He stated the borough government had some responsibility to represent the property owners against
the state and it was not right that he had to fight the state without the assistance of the borough.



Board of Adjustment Minutes Kenai Peninsula Borough
Page 6 of 8 January 19, 2007

Regarding the disturbance to the aquifer, Mr. Hanson stated the borough should recognize the
extraction quantities as being excessive and unprecedented and should assume an operation of its
size would surely disturb surrounding aquifers.

Mr. Hanson referred to the voluntary permit conditions Mr. Bangerter had placed upon himself to
use Treasure Chest Avenue as the haul route, and stated it did not automatically indicate Mr.
Bangerter would not use Warren Avenue from time to time.  Mr. Hanson said he would like it in
writing, as a specific condition of the permit, that Mr. Bangerter would not use Warren Avenue. 

Board Member Osterman referenced the existing culvert on Warren Avenue and asked if the
culvert would stand up to heavy truck traffic.  Mr. Hanson indicated the culvert would not and had
been crushed by heavy truck traffic.  Board Member Osterman asked if the culvert had a posted
rating as to its weight limits.  Mr. Hanson stated it did not.

BOARD OF ADJUSTMENT EXAMINATION OF STAFF

Board Member Osterman asked Planning Director Max Best if the amount of travel on the road
required to extract 50,000 cubic feet of gravel would become a nuisance in the area.  Mr. Best said
the borough did not have a standard as to the degradation of borough roads, but you could assume
the condition of the road would probably experience some damage.  Mr. Best further explained it
was not within the Planning Department’s scope of work to determine road use when submitting
material site permits to the Planning Commission for review.  Mr. Best also stated, if upon an annual
inspection of the gravel pit operations, it was determined that there had been damage to the haul
route, he would submit that information to the Road Department for their review.

Deputy Borough Attorney Holly Montague stated the application had been submitted to the Road
Department, and the Road Department stated Warren Avenue was currently in a fragile state.  She
stated there was no compelling evidence presented during the public testimony that would prove that
the developer would further damage the road beyond what the existing traffic was already doing.
She said there was no borough standard in place which would allow the borough to require the
developer to upgrade the road or to stop the developer from using the road and that there was no
formula applied to demonstrate additional damage to the road.  Finally, she reiterated, Mr. Bangerter
had voluntarily applied a condition on the permit to use another route and that was more than the
code could require.

Board Member Haywood commented on the 30 year lifespan of the development and indicated
the need for a review and potential rewrite of the borough code.

Board Attorney Butler stated the borough code had been updated since the application date and the
applicant did self-impose specific conditions.  He reiterated the Board was obligated to review the
record according to the code as it existed at the time of the approval of the application.

Board Chair Glick clarified the original application stated Warren Avenue as the primary road for
ingress/egress, however, the applicant specifically designated Treasure Chest Avenue as his primary
ingress/egress.  Would Mr. Bangerter be in violation of his conditional use permit if he used Warren
Avenue or another road?  Mr. Best stated he would not be in violation of the permit as it was
currently written.  He stated the Planning Commission did give the permittee latitude by allowing
him to use other roads to take small amounts of gravel for delivery to residential areas to the north.
Mr. Bangerter would not take any commercial quantities of gravel through Warren Avenue.
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Board Member Kebschull asked where in the record she could locate the voluntary condition which
specified the use of Treasure Chest Avenue.  Mr. Best referenced KPB Planning Commission
Resolution 2006-47 located on pages 15-17 of the record.

Board Member Kebschull referred to page 16 of the record and asked for clarification on #7 of the
permit conditions.  Ms. Montague stated, at the time of application, there was evidence presented
to the Planning Commission as to how the developer could further damage the road as compared to
the existing traffic.  She said after the permit was issued, there was a condition placed on all gravel
permits which stated, “You will not damage borough roads.”  She clarified that if after operations
had started it had been determined that the borough road was being damaged by truck traffic, then
the borough would have the ability to take certain actions.  She stated the borough could go to court
to get an injunction to stop the developer from using the borough road or administratively the
borough could fine the developer.  She stated those provisions were provided for in KPB 14.40, not
the material site code KPB 21.26.

Board Member Medley asked who at the borough was in charge of policing gravel permit
operations.  She also asked, if the aquifers were to be damaged, what recourse was available to the
residents.  Mr. Best stated the Planning Department preformed an annual inspection of the ingress
and egress routes of the operation as well as taking photos and monitoring the extraction amounts.
He stated the borough took a proactive approach to the policing of material site operations.  He
further indicated KPB 21.26 placed the burden of proof on the neighboring residents who believed
their water source had been adversely affected by the operation and if they felt the aquifer confining
layer had been breached they could bring that information forward to the borough for review.  He
said Mr. Bangerter had placed several water monitoring wells in the area and had an engineer
perform a baseline study for his own protection.  

Board Member Osterman asked how many residences were in the area.  Mr. Best stated there
where approximately 12 parcels which fronted the road from the operation site to the highway and
guessed maybe one or two had been developed at this time.  

Board Member Kebschull referred to page 122 of the record and asked if the reclamation plan was
reviewed on an annual basis.  Mr. Best stated the permit had a five year term, at which time the
permit would be renewed with the following conditions: the permittee had not requested any
modifications; was in compliance with the conditions of the permit with no violations; and the
reclamation plan had been followed.  He said if any violations had been discovered, the Planning
Department would bring those violations to the attention of the permittee and give a date specific
to come into compliance.

Board Member Medley asked if the Planning Department would have the authority to pull the
permit prior to the five year renewal date.  Mr. Best stated the Planning Department would have full
authority to pull the permit at any time.

DELIBERATIONS

MOTION: Haywood moved to recess and deliberate in
adjudicative session and to include the
Board’s Attorney and the Borough Clerk.

SECOND: Kebschull.
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MOTION PASSED: Unanimous.

ADJOURNMENT 

With no further business to come before the board, Chairperson Glick adjourned the hearing at 11:16
a.m.

I certify the above represents accurate minutes of the Kenai Peninsula Borough Board of Adjustment
meeting of January 19, 2007.

Sherry Biggs, Borough Clerk

Approved by Board of Adjustment: 
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