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Kenai Peninsula Borough

Board of Adjustment Hearing Minutes
April 24, 2007 Borough Administration Building

CALL TO ORDER

The Kenai Peninsula Borough Board of Adjustment convened on April 24, 2007, in the Assembly
Chambers of the Borough Administration Building in Soldotna, Alaska.  Board Chair Betty Glick
called the meeting to order at 10:00 a.m.

Chair Glick stated Mr. Tom Clark would be serving on the Board of Adjustment.  She said Mr. Clark
previously was a Planning Commissioner; he resigned from the commission on November 13, 2006.
Chair Glick stated the matter before the board was heard by the Planning Commission on December
11, 2006, and Mr. Clark was not associated with those proceedings.

Chair Glick reviewed the Board of Adjustment procedures.

ROLL CALL

There were present:

Tom Clark
Betty Glick
Kathleen Haywood

Marilyn Kebschull
Patrick Cowan, Alternate

comprising a quorum of the Board.

Also in attendance were:

Jim Butler, Board Attorney
Sherry Biggs, Borough Clerk
Johni Blankenship, Deputy Clerk

APPROVAL OF MINUTES

MOTION: Kebschull moved to approve the March 15,
2007 Board of Adjustment Hearing Minutes.

SECOND: Cowan

MOTION PASSED: Unanimous.
(10:04:26)

STAFF OVERVIEW - EXPLANATION OF PROCEEDINGS

Max Best, KPB Planning Director, presented a staff overview of the proposed building setback
exception.  Mr. Best stated Georg and Judith Brendel requested a setback exception for their property
located at Lot 2, Block 1, Moose River Heights Subdivision.  Initially, the petitioners submitted a
building setback exception request for a garage foundation.  The as-built survey submitted with the
request showed multiple encroachments into Moose River Drive right-of-way.  He stated staff
reviewed the information and conducted a site visit and recommended against granting the exception.
There was also objection from adjacent property owners.  He stated the Planning Commission denied
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the exception request.

Mr. Best stated the Brendels did not appeal the Planning Commission’s July 17, 2006 decision.
Despite the Planning Commission’s denial of the setback exception and the Brendels’ failure to
appeal the same, the Brendels proceeded to construct the garage within the 20-foot setback area.  The
Borough discovered the Brendels had continued construction and instructed the Brendels to stop
work, at which time they did.

He stated the Brendels resubmitted their setback exception request with modifications.  The Brendels
made alternative requests, either a setback exception to allow building a garage on the foundation
already in place, or if a full exception was not granted, a partial exception of a 10-foot setback.  At
the time of the second setback exception request, the gatepost and the 1.3 foot corner of the slab that
had encroached in the right-of-way had been removed.  The gatepost was removed in May 2006 and
the corner slab removed in October 2006.

Mr. Best stated Moose River Heights Subdivision was platted in 1978, and the 20-foot setback was
noted on the plat.  The Brendels had previously constructed a residence, septic tank, septic system,
waterline, and driveway on the property and claim that the location of these improvements make it
impossible to place the garage on the property without violating the setback exception.  Staff found
the property was two acres in size and the entire lot was located on an upland point and that the
topography did not present building constraints.  He said the lot was located on a curve in the road.
The KPB road service area director Gary Davis wrote an equivocal letter of nonobjection.  Mr. Best
stated staff had also noted the encroachment was on the inside of a curve and that access in and out
of the garage at this location on the curve may cause an unsafe situation.  Traffic tends to move
toward the inside of a curve.  Staff also noted that due to the configuration of the curve, any
construction on the slab could affect sight distance from both directions.  Staff further noted that
there are large acreage, developable surrounding parcels, as well as subdivided parcels in the
immediate vicinity served by the road. 

Mr. Best stated upon consideration of the staff report and presentations by the petitioners and an
adjacent property owner, the Planning Commission denied the exception on December 11, 2006,
based on findings 1, 2, 6, 7, 10, 11,12, 13, and 14.  He stated, while the Planning staff did not object
to the 10-foot encroachment into the setback, staff recognized that the Planning Commission was
within its purview to deny the exception.  Mr. Best believed if the Planning Commission’s decision
was upheld, findings should be made which specifically and separately address the three standards
in KPB 20.24.010, as not all the findings adopted by the Planning Commission were directly related
to each standard.  

He summarized the facts related to each standard separately.  1.) That special circumstances or
conditions affecting the property had been shown by the application: The property was not subject
to topographical constraints limiting the ability of the owners to construct the garage outside the
setback.  Rather, the owners had built other improvements on the parcel in such a manner that they
limited their own ability to construct the garage in compliance with the code.  The right-of-way was
platted in 1978 and the setback requirement appeared on the plat.  If there was a special circumstance
that affected the property, it was its location on a curve, which, because of sight distance and safety
issues, promoted denial of the exception.  2.) That the exception was necessary for the preservation
and enjoyment of substantial property rights and was the most practical manner of complying with
the intent of this title: While the owners indicate that they cannot place the garage elsewhere on their
lot, as stated above they have created the situation by their prior development decisions.   There was
no property right to build a garage within a setback.  Additionally, the owners failed to appeal the
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first setback exception which was denied and simply ignored the code and continued construction
despite the Planning Commission’s denial of the setback exception.  He noted the Brendels only
ceased construction after the Borough caught them violating the code.  3.)  That the granting of the
exception would not be detrimental to the public welfare or injurious to other property in the area
in which said property was situated: The evidence indicated that the encroachment was on the inside
of a curve and that the owners would actually be using the right-of-way, not just the setback area,
as their driveway and turnaround area.  Not only could this present a dangerous situation on a curve,
it may also necessitate building the road toward the other side of the right-of-way in the future so that
the owners can continue to use the public right-of-way as their private turnaround and driveway. 
This was neither safe nor fair to other property owners in the area.  Additionally, he stated there was
testimony that the road was not heavily trafficked now; however, there are subdivided lots and large
acreage parcels that have yet to be developed, which would inevitably increase traffic in the future
and increase the safety issue presented by the encroachment.  Considering only the present impact
as minimal on road maintenance due to the present sparse population was short-sighted, bad
planning, and not consistent with the public welfare.  Even in the road service area letter of
nonobjection, the roads director advised that there was safety issues in backing out of the garage and
that if the right-of-way was upgraded to meet centerline requirements, the danger the garage presents
to the traveling public would increase.

In conclusion, Mr. Best stated Borough staff did not object to upholding the Planning Commission’s
decision.  Regardless of the Board of Adjustment’s final conclusion, findings should be made with
regard to each applicable standard.

(10:10:48)

APPELLANT

Judith Brendel, 3221 Creekside Drive, Anchorage, thanked the members of the Board of
Adjustment for their time.  She presented the homeowner’s perspective of the issue.  She stated the
real issue was whether she and her husband would be allowed to enjoy a substantial property right,
which was to build a garage.  She stated a garage in Alaska was almost essential because of the harsh
weather.  She stated the original setback exception request was made in June 2006, which was
denied by the Planning Commission.  Ms. Brendel said two structures, a gate post and the corner of
a foundation, were removed from the right-of-way in the summer of 2006.  She stated in anticipation
of obtaining the setback exception, upon their second request, an additional foundation was
constructed in the summer of 2006.  She believed approval of the setback exception was reasonable
as the Borough had never denied a setback exception request.  Ms. Brendel stated the original plat
did not show the 20-foot setback, however, the title did note the 20-foot setback.  Ms. Brendel
referenced pages R28, 28, 29, and R27 and noted the location of the proposed garage and described
the property setting.

Ms. Brendel stated the KPB Roads Director issued a letter of nonobjection to the setback exception
and the KPB Planning staff recommended approval of the setback exception.

Ms. Brendel stated she did not appeal the Planning Commission’s original decision because she
could not locate any forms on the website to do so.  She stated the Planning Commission had never
denied a setback exception prior to their request.  She said in 2005, there were seven setback
exception requests and seven were granted, and in 2006, there were eight requests and two denied,
those two being theirs, and to date in 2007, there were two requests and two granted.  She stated her
confusion as to why their request was the only one denied and believed it was a blatant example of
government inconsistency.
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Ms. Brendel was concerned about the comment made by the Road Department regarding moving the
right-of-way to the other side of the road.  She indicated the existing right-of-way was in full
alignment with the existing road and the setback exception should have no bearing on the right-of-
way.  She stated Moose River Drive had already been built to accommodate utilities and structures
within the right-of-way.  Ms. Brendel stated a garage would be built on the property, the real
question was, would they be allowed to build a large enough garage to hold a car.  She found it hard
to believe, if the garage were to be built on the proposed site that it would affect sight for vehicles
traveling around the bend on the road.  Regarding the safety issue, Ms. Brendel stated Moose River
Drive was a residential road with a posted 25 mile per hour speed limit.  She indicated backing in
and out of garages onto public roads was a standard practice through out the nation.  She stated all
homes use the right-of way by way of their driveways, and some even pave the right-of-way.  She
agreed they could have developed the land differently, however, they probably would have done the
same as it was the best use of the land.

In summary, she believed they had done everything they could to address their neighbors and the
Borough’s concerns.

QUESTION BY THE BOARD

Board Member Clark referenced page R30 and asked about the power line.  Ms. Brendel stated the
power line traveled on the east side of Moose River Drive in the right-of-way and under the road to
their property. 

Board Member Kebschull asked about the location of the new foundation.  Mr. Brendel stated one
corner, approximately 3 feet, was in the setback.

Board Member Cowan asked if the corner of the foundation was in the 10-foot setback.  Mr.
Brendel stated it was.

Board Member Kebschull asked what types of other exception had been made by the Borough and
if they were similar in nature to theirs.  Ms. Brendel stated the setback exceptions granted by the
borough were similar in that they did involve the building of structures within the setback.

Board Chair Glick referenced page R28 and asked why the Brendels did not attempt to build their
garage further back on the property or attach the garage to the house.  Ms. Brendel stated the
placement of the septic tank, drain field and water lines prohibited the building of a garage further
back on the property because that would force the property owner to drive over those items, which
was not recommended.

Board Chair Glick asked if the Brendels had any intention of parking other equipment, such as a
boat, snow machines or an RV on the property.  Ms. Brendel stated that one bay of the garage was
specifically designed to house an RV and that it would not be an obstruction in the line of site to
drivers on Moose River Drive.

Board Member Clark referenced page R27 and asked where the garage door would be.  Ms.
Brendel stated all of the garage doors would be on the east side facing the road.
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(10:31:35)

APPELLEE

Holly Montague, Kenai Peninsula Borough Deputy Attorney, stated the Planning staff had no
objection to the 10-foot setback exception.  She stated the Planning Commission denied the setback
exception and the staff believed the Planning Commission was within their purview to do so and did
make findings to support it.  She indicated staff believed the findings could have been better tied to
the standards.  She stated, upon appeal, proposed findings were better tied to the standards and were
in the record for review.  

Ms. Montague indicated no two setback exceptions were exactly alike and to attempt to compare
exceptions was ill advised.  She reiterated the fact that the Brendels had been denied a setback
exception and in spite of that, they proceeded with the construction of the foundation for the garage.
She stated the reason most setback exceptions were approved was because typically the applicant
would seek a recommendation from the Planning staff prior to filing an application for exception and
would be able to glean an idea as to what the staff would recommend.  If an applicant believed staff
would recommend against approval of the exception, they would be able to come up with an
alternate plan.  She reiterated the Brendels built their foundation prior to seeking any such
recommendation.

QUESTIONS BY THE BOARD

Board Member Cowan asked if the board would be in violation of any Borough Code if they
granted the exception.  Ms. Montague stated staff agreed the Planning Commission was within its
purview to deny the exception and that it would be up to the Board of Adjustment to decide if
granting the exception would be in violation of Borough Code.

Board Member Cowan asked if Mr. Davis had issued a statement of non-objection.  Ms. Montague
stated Mr. Davis had indicated he would have no objection to the exception at this time, however,
in light of future development in the area, the setback exception may present a problem.

Board Member Kebschull asked how the issue came to the attention of the borough.  Mr. Best
indicated a complaint had been filed with the Planning staff.  

Board Member Kebscull asked if older Borough plats had inconsistencies in the size of the
setbacks.  Mr. Best stated since 1978, the setbacks had been consistently at 20 feet.

Board Member Clark reiterated Mr. Best’s comment that the setback was on the plat and asked if
it was on the original.  Mr. Best stated there was a building setback note on the original plat.

PERSONS FILING ENTRIES OF APPEARANCE SUPPORTING APPELLEE
(10:40:55)

Richard Self, 39400 Moose River Drive, Sterling, stated he owned the home adjacent to the
Brendels.  He stated no one else on the street had built in the setback.  He said the appellant would
be in the right-of-way almost immediately after exiting from the proposed garage.  He believed the
setback would affect his property as he would eventually be building a driveway directly across from
the proposed garage and apartment.

Board Chair Glick asked if the proposed apartment over the garage was in the record.  Mr. Self
stated the proposed apartment was referenced in the record.
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(10:44:29)

APPELLANT’S REBUTTAL

Judith Brendel stated she and her husband did know there was a 20-foot setback, however, it was
discovered after the foundation had already been poured.  Mr. Brendel stated when he bought the
property in 1978, he was given a plat that indicated a 60 foot right-of-way for the road but did not
have any lines indicating the 20-foot setback-only a very small note regarding the 20-foot setback.
He did not realize he was within the setback until he was notified by Gary Davis.

He reiterated the practice of backing into a road way was a nationally accepted practice.  He stated
the road did not have a curve, instead it had a slight bend.  Mr. Brendel believed he was being
discriminated against and the situation had created many sleepless night for him.
 
Board Member Haywood asked if the Brendels had any intent of subdividing their lot or
developing it any further.  Mr. Brendel stated that it was not their intent to subdivide their lot.

Board Member Cowan referenced page R24 and asked if the leach field was located in the setback.
Mr. Brendel stated the leach field was not in the setback.  

Board Member Clark asked about the design of the garage.  Mr. Brendel indicated the garage
would be staggered to accommodate the 10-foot setback restriction if the exception were granted.

Board Member Cowan asked about the intention to build an apartment above the garage.  Mr.
Brendel stated there was intent to build an apartment above the garage for one of their children.

Board Chair Glick asked Ms. Brendel if the 20-foot setback was shown on the original plat from
1978, when they purchased the property.  Ms. Brendel stated the plat did not, however, the title did
contain a note regarding the 20-foot setback, which required a magnifying glass to read it.

Board Member Clark asked Mr. Brendel how he would be using the existing slab that was within
the 10-foot setback.  Mr. Brendel indicated he would leave the slab and incorporate it into the
driveway.

(11:01:50)

BOARD OF ADJUSTMENT EXAMINATION OF STAFF

Board Member Clark asked when the cease and desist order was issued.  Mr. Best stated upon
initial inspection an as-built survey was requested and upon receipt of the as-built, the cease and
desist order was issued.

Board Chair Glick reiterated each setback exception was unique and each should be evaluated
separately.  She also noted Mr. Davis’ comments should be read in its entirety and appeared to be
somewhat qualified.

(11:04:59) 
DELIBERATIONS

MOTION: Kebshcull moved to recess and deliberate in
adjudicative session and to include the
Board’s Attorney and the Borough Clerk.

SECOND: Haywood
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MOTION PASSED: Unanimous.

KPB Planning Director Max Best stated there was a Planning Commission resolution which did
define what was allowed in a building setback.  

Board Member Clark asked for a copy of the Planning Commission resolution.

Board Attorney Butler recommended the resolution not be allowed as it was not part of the record.

Board Chair Glick did not allow the submission of the resolution as it was a Planning Commission
policy document not Borough Code.

ADJOURNMENT 

With no further business to come before the board, Chairperson Glick adjourned the hearing at 11:05
a.m.

I certify the above represents accurate minutes of the Kenai Peninsula Borough Board of Adjustment
meeting of April 24, 2007.

Sherry Biggs, Borough Clerk

Approved by Board of Adjustment: 
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