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Kenai Peninsula Borough

Board of Adjustment Hearing Minutes
September 18, 2008 Borough Administration Building

CALL TO ORDER

The Kenai Peninsula Borough Board of Adjustment convened on September 18, 2008, in the
Assembly Chambers of the Borough Administration Building in Soldotna, Alaska.  Board Chair
Betty Glick called the meeting to order at 10:00 a.m.

ROLL CALL

There were present:

Betty Glick
Marilyn Kebschull
Michelle Medley

Barbara Belluomini
Tom Clark

comprising a quorum of the Board.

Also in attendance were:

Jim Butler, Board Attorney
Johni Blankenship, Borough Clerk
Shellie Morgan, Deputy Clerk

Chair Glick reviewed the Board of Adjustment procedures.

She stated the Board of Adjustment was a quasi-judicial body which heard appeals from Planning
Commission decisions.

She stated, in December of 2007, the Board was scheduled to hear Appellant Baycrest Investment’s
appeal of the Planning Commission’s June 25, 2007, decision regarding the denial of Baycrest’s
request for a plat waiver; however, before any testimony was heard the Board remanded the matter
to the Planning Commission for additional factual findings regarding the issue of “lot size.”

She indicated, in the matter currently before the Board, there were two Planning Commission
decisions at issue:

(1) the June 25, 2007, Planning Commission Decision located in Book 1 at R348; and

(2) the May 12, 2008, Planning Commission Decision on remand located in Book 2 at R726-
R727.

Chair Glick stated Baycrest had raised several points on appeal related to both of the Planning
Commission’s decisions, and indicated the Appellant’s points on appeal were located at pages R351-
R352 and R750.

She stated, in determining the outcome of Baycrest’s Appeal, the Board would need to make a
decision regarding each Planning Commission Finding of Fact and the Appellant’s Points on Appeal.
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(10:00:00)

STAFF OVERVIEW - EXPLANATION OF PROCEEDINGS

Max Best, started with background information, stating that in 2007 the request to subdivide parcel
one of the 1998 plat waivers shown as tract 2-1 on the 1999 record of survey into four parcels was
submitted by Michael Bullock. During the four public hearings in 2007 numerous people testified
against the waiver, citing safety, access, and erosion as concerns. The City of Homer Planning
Commission recommended denial of the subdivision, and the KPB staff provided six findings to base
denial on, the Commission adopted those findings and added five additional findings. Bullock then
appealed the denial to the Board of Adjustment (BOA), who then remanded the issue to the Planning
Commission to take additional evidence regarding the five-acre requirement. The Planning
Commission adopted thirty four-findings to support the conclusion that the applicant had not proven
the lots met the 5-acre criteria. The two appeals were combined and now before the BOA.

The five criteria required to qualify a plat waiver were; 1) No more than four lots may be created;
2) Legal and physical access to a public street for each lot must exist; 3) The subdivision would not
require a dedication; 4) The subdivision would not require a vacation or an exception to subdivision
regulation; 5) All lots created must be 5-acres. Staff concluded, after public hearings and staff
analysis, that the only requirement that had been met was number one, no more than four lots were
being created. Four of the other criteria had not been met, dedicated plats were intended for easy
situations, further, it had not been proven that each lot in the waiver would be 5-acres.

Mr. Best addressed the access issue, stating the northern boundary of parcel 2-1 proposed to be
subdivided, abutted 33-foot wide Orca Way, which also had a 66-foot wide section easement;
however, both Orca Way and the section line easement had been vacated, leaving no legal public
access. The dedication also intersected with unconstructed Leber Street, which ran along the section
line easement to the Sterling Highway and south to the ocean falling over a steep cliff. Borough code
requirements regarding public access were not met with private easements. Legal access and physical
access being in separate locations undermined the purpose of the Alaska Statute which allowed for
a simple process in which all dedication and access issues were resolved.

He indicated KPB 20.20.030 required that streets must provide for a continuation of appropriate
projection of all streets in the surrounding areas and provide reasonable means of ingress and egress
of surrounding acreage, two of the parcels were physically land locked by the surrounding terrain,
this would cause an exception to KPB 20.20.030 to be required, violating the statute which prohibits
variances from local subdivision regulation. KPB 20.20.160 set a maximum block length of 1400
feet, the length along Orca Way was 2640 feet, almost double the allowed length, additionally KPB
20.20.170 required pedestrian ways in blocks longer than 600 feet in order to provide access to
community facilities. The plat waiver was within the City of Homer, which had numerous
community facilities. A plat waiver could not grant utility easements nor require an installation
agreement, insuring the sequential construction of the infrastructures within the city. The beach could
not be considered legal access, due to the sheer bluff.
 
He addressed the lot configuration issue that the surveyor, in an effort to circumvent the three to one
depth to width requirements, used land that was outside of the very parcel that had been measured.

In regards to the parcel size issue, he indicated that the Borough staff had been open minded about
whether avulsion occurred at the location of Baycrest; however, adequate evidence had not been
provided to prove avulsion at the 2007 Board of Adjustment hearing nor at the Planning Commission
remand hearing.  Erosion was presumed unless avulsion was clearly proven, it was the burden of
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Baycrest to prove that an avulsion event occurred. It was a question of fact as to the 1964 earth quake
having been an avulsion event effecting the Baycrest site. Avulsion was described as a loss of land
such as those bordering on the sea shore by sudden or violent actions of the elements, perceptible
while in progress. Documents had been distributed to the Planning Commission which addressed
avulsion on the Homer Spit; however, the Homer Spit was several miles away from the Baycrest
property. Actual evidence of erosion at the Baycrest site had been determined by the aerial
photographs in record pages 546 - 549, and in testimony provided by Homer area residents as well.

Surveyor Anderson’s depiction of mean high water line at record page 96 depicts that the lots were
not five acres. Only an act of avulsion could have fixed the boundary in 1964, the study provided by
Baycrest on record pages 610 - 612 showed an inferred, not actual zone of subsidence of zero to one
foot. The aerial photography on record pages 546 - 549 showed erosion had occurred for decades at
the Baycrest site, there was substantial erosion prior to 1964, the evidence showed the lots were less
than five acres. The 1964 Attorney General’s opinion at record page 428, did not address whether
avulsion occurred at the Baycrest site, and if it did, what impact did the prior erosion have on
establishing the boundary. He stated that the ATS 612 tide land survey of 6,381 acres including 16
miles of coastline, did not establish the mean high water boundary, it merely met State regulations
regarding tideland surveys.

As discussed in the KPB opening statement Alaska law established mean high water as the upper
tideland boundary, the certificate to plat from the title company noted Baycrest title was subject to
the rights of Governmental bodies in land below the mean high water mark. In accordance with
Alaska law, mean high water established boundary lines, if the Board of Adjustment accepted
Baycrest’s position that it owned the 1919 meander line, then it would rule that Baycrest owned City
tidelands, given that Alaska Statute 38.05.825 prohibited a city from conveying its tidelands, the
Board of Adjustment did not have the jurisdiction to make the ruling which would recognize private
party ownership of city tidelands.

Finally, Mr. Best indicated what was relevant to the Board of Adjustment was a dispute regarding
who owns the property in question, and that the parcels were five acres. Baycrest’s efforts in the
epilate lot design, using creative math to determine parcel size, failing to provide adequate unified
legal and physical access, claiming ownership in the cities tideland submerged lands demonstrated
the application was inconsistent with the waiver statute.

(10:16:02)

APPELLANT

Brooks Chandler, representing Michael Bullock of Baycrest Investment Corporation stated that
Baycrest would like to divide a 20-acre parcel of property into four, five acre lots. They had
requested to do so without filing a full plat, and were entitled to do so under State law and applicable
Borough code provisions.  He stated that the Planning Commission denial was done incorrectly
according to State law, by applying both Borough code and State law, incorrectly.

Baycrest’s neighbors had utilized the same procedures to acquire their plat waiver, using the same
driveway to access their property, through the Planning Commission in previous proceedings. The
question then became what was the difference in Baycrest’s property and their neighbors, and the
difference in applications. He then stated that in full review of the record, the difference was simply
that rather than a careful consideration and strict application of applicable law, the Planning
Commission, Borough staff and public, reached a result of what they thought the law should be,
rather than what the law actually was.  To reach this result they had to ignore and incorrectly apply
the law.
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He stated that when it came to questions of the law, the Board of Adjustment was entitled to
substitute their own judgement as to the law, and that the Planning Commissions previous
determinations should carry no weight in their decision, under the system of fair play and giving
people a chance to appeal that decision.  This was an opportunity to take a fresh look at the
applicable laws and interpret and determine whether or not the Planning Commission had correctly
interpreted and applied the law. He then requested a review of AS 29.40.090, the State law that
required the Borough to have afforded an abbreviated plat procedure to Baycrest, just as it required
it to afford such procedure to its neighbor, State law established the rules that must be applied by the
Borough in considering plat waiver requests, and there were several elements required by State law,
not all of them were in dispute.

He then gave an example of an undisputed element of the law, State law required a plat waiver
procedure, any time someone was not going to subdivide a single lot into no more than four lots,
under the State law the Borough could not change the rules of this law by adjusting the number of
lots allowed, this State law requirement had been met. State law required that a proposed plat waiver
did not require a previously publicly dedicated easement to be vacated, there was no dispute in this
proceeding, that requirement had been met.

Mr. Chandler then quoted State law regarding proposed plat waiver, “Provide legal and physical
access to a public highway or street for each lot created by the subdivision,” he then stated that Mr.
Best in his presentation had cleverly referred to public access, and indicated the Borough’s position
appeared to be that, legal and physical access to a public highway must mean that public available
access was all the way to a public highway, he then argued that was an incorrect expansion and
restriction of the State law requirement, and what had to be demonstrated was that access was legally
created to a public highway, and that access could be created, as it was in this instance by a private
driveway.  He then referred to the map on page R543 which showed that the public street known as
Rene Court connected to the Sterling Highway and in fact was access. The driveway was created
with an easement document that predated the Appellant’s application. It was an existing driveway,
the same driveway providing access to the neighboring property. He stated the driveway had been
changed or altered, with regards to this application, he submitted that State law did not require a
private driveway to be a public road, and there was nothing in Title 29 that said access had to be over
a public road, and there were many examples of people accessing public streets via private
driveways. In addition, continuation of the easement provided access to each lot at the end of the
driveway. The Planning Commission had wrongly created additional requirements which had to be
met; the driveway could not be steep, it had to be safe, if there appeared to be construction problems,
and various other things, the plat waiver could be denied based on public safety.  Mr. Chandler stated
there was nothing in State law or Borough code that supported that finding.

He said the second, additional hurdle, the Borough incorrectly applied via the Planning Commission
in this case was not only do you have to provide legal and physical access for each lot created, you
also have to create access and provide access to any neighboring property, this was based on a
provision of the Borough code which referenced extending streets that were created by a plat.  KPB
20.20.030 referred to streets provided on the plat, he argued this was not a plat, it was a plat waiver,
and streets were not being provided; however, the requirements were still imposed. The Borough had
created an additional requirement regarding access. 

Mr. Chandler stated that the Planning Commission ignored the fact that in order to cover and respond
to this argument there actually was a separate easement recorded in favor of the adjacent property
owner. He indicated the adjacent property owner was present and the easement appeared in the
record at pages R167 - R169.  He said it was not part of the plat waiver, it was a separately recorded
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document, even though it was not necessary his client had provided it anyway. He said another
requirement of State law that his client had to meet, was that a variance from various Borough
subdivision regulation would not be required, he argued that the regulation being applied by the
Borough were related to plats, not plat waivers. Even if they did apply, they had been met. Mr.
Anderson had applied the exact definitions used by the Borough with regard to measuring lot depth
and lot width. The Borough claimed, definition stated was not what was intended, Mr. Chandler
asked how was an applicant to know that. It was a strict matter of mathematics, straight forward and
unquestionable definitions contained in the Borough code, in regards to perpendicular requirements,
lots were perpendicular to the easement, the easement was the access street and the Borough’s
position that they had to be perpendicular to Orca Street was a misunderstanding of the Borough’s
own definition of what a street was.

Mr. Chandler stated that with regard to sidewalk requirements, that requirement did not apply to plat
waivers, it was completely unreasonable interpretation of the code to think that property this far out
from anywhere actually had to have a sidewalk.

Mr. Chandler then demonstrated the GLO line properties utilizing a pan of sand and water, and stated
that State law regulations require the surveyor to establish the boundary using the preexisting GLO
line, not the meander line, the regulations stated to use whichever of the two boundaries would be
lower, and he indicated that was what the surveyor did.

He then stated that the City of Homer had mentioned two things that had not been addressed yet, the
patent referenced by the City was in the record and he challenged anyone to read the patent and
conclude that it was anything other than a meets and bounds description, that established the
boundary to what Homer gave using ATS 612 as the boundary line, the old GLO meander line. There
was nothing in the patent that said the boundary followed the line of mean high tide, Homer City
Charter 18.26.060 stated, “up to the original GLO meander line.”

10:32:58

QUESTION BY THE BOARD

Board Member Clark asked if the easement off of Orca was a dedicated right of way or if it was an
easement that was granted? Mr. Chandler stated that it was an easement that was recorded by a
private property owner.

Board Chair Glick asked what the width of the private driveway was? Mr. Chandler stated he had
not measured the driveway, and if he had to guess he would estimate it to be between 10 and 15 feet.

Board Chair Glick then asked if the driveway would provide the access to other lots should they be
created? Mr. Chandler stated that the driveway provided access to the outside boundary of the larger
parcel, from there the easement continued. He stated it had  not been constructed because the plat
waiver had not been granted. He said it was legal and recorded, and there was permission for the
owner to access it.

Board Chair Glick asked if the easement being referred to was that of the adjacent property owner?
Mr. Chandler said no, there were two easements, the easement was filed some time ago, it showed
as Book 284, Page 824. Board Chair Glick asked if this was prior to the application? Mr. Chandler
said yes.

Board Chair Glick asked what type of terrain was available for development of the lots, and if  the
driveways could be constructed based on the terrain? Mr. Chandler stated that a driveway existed,
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people had been driving on it for quite some time. He also stated that the record accurately reflected
that it was steep, and it had twists, and if asked if this qualified as a public street, the answer would
be no, and his position was that it did not have to be, it was constructed and maintained. He indicated
the maintenance was done by the Country Club Estates Homeowners Association as per an
agreement. The easement had not been constructed for the reason mentioned before regarding
whether there would be lots there. It was constructable; however, if you look at the contour lines, you
could see where the steep part of the property was, but once you got down lower it flattened out, then
got steep again at the bluff.

Board Chair Glick asked, if the lots were developed, would emergency vehicles be able to access the
lots. Mr. Chandler argued if the Borough wanted to consider adding some type of public safety
requirement it should be in the code and it was not, he also stated the driveway had been constructed
and was being used, including a police response.

Board Chair Glick asked who the members of the Country Club Estates Homeowners Association
were, and who would make sure the driveway was maintained? Mr. Chandler stated Country Club
Estates Home Owners Association, and stated that his client contributed to the association as well
as some other neighboring property owners.

Board Member Belluomini asked if she was correct in understanding that the health and safety
issues, which may be relevant, were not the purview of the Borough in terms of the plat waiver
process and hence the Board of Adjustment; therefore, would be an issue left to the City of Homer.
For example when somebody comes in to apply for a building permit within the City of Homer. Mr.
Chandler said yes that was correct, first there was no specific health and safety provision in the
existing Borough code even with regard to plat waivers. Secondly, State law did not include it as one
of the requirements that must be met, the reason so much importance had  been stated regarding State
law was because, Section 1 of Title 29, stated “the Assembly shall by ordinance”, and “shall” was
considered mandatory, and also in subsection B of the same statute said the platting authority, which
was the Planning Commission in this case, “shall” waive the plat process if these other four
requirements were met. Mr. Chandler stated his position was that the mandatory provisions under
State law limit the ability of the Borough to impose additional conditions on plat waivers.

Board Chair Glick stated, the City of Homer had Planning and Platting authority, and asked if the
City of Homer had these requirements, would it still not be relevant because it would conflict with
the State law. Mr. Chandler said he believed that the Homer platting authority was limited to
advising the Borough Planning Commission, it was his belief regarding Homer’s ability to regulate,
that Homer could theoretically put ordinances in place regarding the construction, including the
construction of private driveways.  He stated that he did not think that Homer had the ability.

(10:45:39)

PERSONS FILING ENTRIES OF APPEARANCE AND OPENING STATEMENTS
SUPPORTING APPELLANT

[Clerk’s Note: Mr. Jerry Anderson filed an entry of appearance; however, he was not
present] 

(10:46:30) 
APPELLEE

Kenai Peninsula Borough, represented by Holly Montague Deputy Borough Attorney, stated with
regards to the public safety issue, the Borough had not read any additional public safety criteria into
the standards and statute. She indicated the Borough had followed and applied them, public safety
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problems resulted in allowing an illegal plat waiver, and were the reason behind so much testimony
at the Planning Commission level. She said an illegal plat waiver had been allowed several years ago
in the same vicinity and the resulting problems were obvious, public safety issues typically do not
play into a plat waiver, it was already inherent in the statute, the land would be at a certain level of
development in order to get a plat waiver, or should be, she went on to say that in order to get a plat
waiver, you would not have the need for vacation, a dedication nor would there be an issues, the very
problems that occurred with the plat waiver. When an illegal plat waiver was allowed, public safety
problems happen, as in this case.

Ms. Montague then addressed the burden of proof, and stated that Mr. Chandlers comments on how
the State law indicated you shall grant a plat waiver, was correct; however, the burden of proof was
on the applicant, satisfactory evidence that met all criteria must be presented. Multiple exceptions
would be required in order for this subdivision to be lawful. She said the other burden of proof was
the issue of avulsion, the burden would clearly be on the person asserting that avulsion had occurred,
if it could not be proven then it could be presumed that erosion had occurred, which in this case
overwhelming evidence of erosion was in the record. The Kachemak Bay erosion study in the record
showed erosion from between 1961 and 1968, was negligible, had avulsion occurred a dramatic
change would have been visible.

Regarding the issue of exceptions, Ms Montague stated it appeared Baycrest’s position was, because
they wanted a waiver and did not want to go through the subdivision process, they would not have
to meet any criteria in the subdivision code. State law stated, that in order to receive a plat waiver,
no variances from subdivision regulations would be allowed. She then stated that within Borough
code all lots must front on a public street, and that street had to be 60 feet wide, and constructable,
none of this was available in this case, and that would be a large exception. She said by the sound
of what Mr. Chandler had said it was as if anyone could put a driveway on their property and the City
of Homer had chosen not to regulate it, in this case it was not a private driveway, it was going to be
an 11-lot subdivision, not a private piece of property. This would be a subdivision within the City
limits, City law stated you had to be on a public street. In this case there was no public street, the
terrain did not allow for physical access, and there had been a vacation so that access to Orca Way
was no longer available, and a portion of Orca Way was gone. She then noted that in review of the
record you could see that an exception would be needed to get there, so a waiver should not be given.
Because waivers were meant for uncomplicated situations, and not meant to serve a developer who
simply did not want to pay the expense that topography demanded in order to put in a subdivision,
the fact of the matter was that it would be an 11-lot subdivision and it needed to have access under
the code.

She then addressed the previously mentioned bad decision by the Planning Commission, and stated
one bad decision did not compel them to repeat the bad decision. She said the concept was called
stare decicis. She argued one or two bad decisions did not a precedent make.

Planning Commissions were obligated to review the local community conditions, and take that into
consideration and have more flexibility regarding decisions that had been made. It was not like a
superior court going against a supreme court decision, this was the same body changing its approach.
Another factor about stare decicis was that it did not apply in cases where the facts had changed, and
in this case several facts had changed. The Appellant had down played the fact that the easement had
gone from 100-feet from the center line to 60-feet, and the current center line mentioned was only
30-feet wide, a road could not be put in a 30-foot wide easement going down a cliff. One other point
to stare decicis was that if you had a clearly erroneous error you were not obligated to repeat it. The
very problems that had occurred from the illegal plat waiver granted in 2005, demonstrated how
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clearly erroneous the decision was.

Ms. Montague then referred to the comment made by Mr. Chandler regarding the Board of
Adjustment’s ability to substitute their judgements on questions of the law, most of the findings in
this case were findings of fact, not questions of the law. The finding about erosion, was a finding of
fact, the Appellant had not proven avulsion. The Board of Adjustment under Borough code was
obligated to give deference to the Planning Commission, the Planning Commission knew there could
be two ways of looking at an issue, in the first instance the Planning Commission was the body who
heard the testimony, they were familiar with the issues and that was why Borough code indicated the
Board of Adjustment should not second guess their questions of fact if they were supported by
evidence. The Board of Adjustment was obligated to uphold those finding of facts.

Finally, Ms. Montague said the Board of Adjustment did not have the jurisdiction to determine if
Baycrest owned the City’s tidelands. She stated the court would have to make that decision, the case
law and prior legal decisions of the Attorney General, made it clear that this issue was something a
court was going to have to decide, and once a decision was received from the courts, Baycrest could
try again.

(10:57:30)

QUESTION BY THE BOARD

Board Member Clark asked for clarification on the statement that no exceptions could be asked for
or granted under the plat waiver process and also the mention of the 60-foot dedication being
necessary to grant a plat waiver. He stated that the existing 30-foot dedication on the side of the plat
waiver could be granted, and it did not need a full 60-foot dedication, including the 30-feet from the
opposite side. Ms. Montague stated that 30-feet would not be adequate, you would have to get an
exception under Borough code to allow, for a 30-foot right-of-way.

Board Member Clark then stated that the Borough subdivided all the time on 30-foot as long as that
person had  a 30-foot dedication, if 30-feet already existed, an adjoining lot owner would then have
to match it at sometime in the future. Ms. Montague stated yes, you would have to run through the
analysis, they are not always granted, sometimes you qualify for that 30-feet and sometimes not.
Orca had been vacated to the east; therefore, that dedication could not be used. Even though there
might be a dedication right above tract 2-1, it was not accessible.

Board Member Clark asked for further clarification on the 30-foot, 60-foot issue. Mr. Best stated that
Orca Way had a 30-foot portion and a 60-foot portion.  Board Member Clark said that Ms. Montague
had made a blanket statement that plat waivers would not be granted unless there was a 60-foot
dedication that already existed, and it was his contention that in the past, plat waivers had been
granted and further subdivisions had been granted with a 30-foot dedication when adjoining lot
owners had  not yet dedicated, it was pretty regular that a subdivision would have a 30-foot
dedication. Mr. Best stated that was correct.

Board Member Clark then asked if a plat waiver had ever been granted based on the section line that
was not dedicated.  Mr. Best stated they had in earlier years; however, recently section line
easements had been taken as dedications.  Mr. Best then corrected his statement by saying, the
Borough did not grant plat waivers unless the Borough owned the right-of-way.  Board Member
Clark then asked if the section line would have to have been previously dedicated for that scenario.
Mr. Best stated the requirement that particular case would be, the section line through the platting
process would need to be dedicated in a right-of-way.  

(11:02:29)
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PERSONS FILING ENTRIES OF APPEARANCE AND OPENING STATEMENTS
SUPPORTING APPELLEE

DeWaine Tollesfrud, was not present.

[Clerks Note: Jane Tollesfrud stated that she and her husband DeWaine Tollesfrud
could not both take the day off, so she would be representing them both, and asked
for a total of 10 minutes for her presentation.  Board Chair Glick asked if there were
any objections to her request, seeing none, it was allowed] 

(11:06:48) 
Jane Tollesfrud, stated that everything she would be discussing had already been heard as the matter
had been on going for years, for decades Michael Bullock and Baycrest Investment Corporation had
been attempting to subdivide; however, because they could not comply with standard subdivision
procedures and regulations for the City of Homer or Kenai Peninsula Borough, they had been forced
to use the plat waiver process. She said the reason for the hearing was to argue syntax and lot size
instead of addressing the real issues of accessability, safety and erosion, she indicated the time had
come for the Board of Adjustment to end the eternal pursuit of attempting to subdivide through a plat
waiver process, as there was not and never would be a practical safe access to Country Club Estates.
Utilizing the map on page R202, she said Leber Street was not accessible, it was a straight line down,
having no lots it did not even go through. She said Orca Way set across the bluff, now vacant, they
had put a road down that was supposed to be a driveway, receiving a permit from the City of Homer,
the argument had become whether it was a road or a driveway, Baycrest seemed to change the
definition to fit the need at each time. In November of 1987 Mr. Bullock had stated that he felt
access could not be gained from the cul-de-sac because of the steep canyon, and he had agreed it
would be difficult to construct a road. In November of 1998 the Kenai Peninsula Planning
Commission stated extending the right of way to the west of Orca Way was impossible. She said that
Mr. Bullock had stated he only wanted three tracts for the 70 acres, once he got them, he continued
to subdivide, he attempted to get permission for a 32-lot subdivision, and was denied, Baycrest could
not subdivide using the City or Borough plat waiver process so they then decided to try for remote.
In June of 2005 an attempt for remote was made, by both Laura Peet and Michael Bullock, stating
no power, telephone, sewer, water or any utility was available, legal and physical access would be
impossible to construct to standards that would allow conventional vehicular access. She said the
Borough admitted they made a mistake passing it, in fact they had denied it, but there was so much
pressure from Jerry Anderson it passed. The City of Homer had been against it from the beginning,
on the grounds that it could not be done, not safe, and there was no access. Once the remote status
was received a large home was built, and they claimed the beach was the access.

Ms. Tollesfrud then states that the utility companies were saying there was no way to supply the area.
She then referred to images on pages R656 - R657 of the evidence showing that it was not a 30-foot
road at all, instead a bluff cut road, that kept sliding down, so more cutting into the bluff was needed,
the guard rails could easily be pushed away.  For the last 20 years safety had been an issue and
ignored by Baycrest, in November 2007 Commissioner Johnson was concerned with road sluff and
mudslide, and the responsible party, Commissioner Skagg was asked about the liability to the
Borough, the Planning Commission determined that Mr. Zack who owned the land would be
responsible, Mr. Zack did not want the responsibility, two days after the determinations Country
Club Estates put in a hold harmless clause stating that the developer would not be responsible after
the road was established. 

(11:23:31)

City of Homer, represented by Attorney Holly Suozzo with Birch Horton Bittner & Cherot and Rick
Abboud, City of Homer Planner. Ms. Suozzo opened by stating that the Kenai Peninsula Borough
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had done an excellent job laying out their arguments for upholding the Planning Commission
decision. The primary issue for the City of Homer, was ownership of the tidelands and submerged
lands. The City, citizens and residents had rights to those lands through a patent, Baycrest’s own
certificate of plat did not matter, because the definition of tideland and submerged land was very
clear under State law, as defined under Statute 38.05.965, 22 and 23. The law was crafted to insure
that the public had access and that a government entity was in control of that land. Giving the
tidelands to Baycrest would require ignoring the law. She said Mr. Chandler had pointed out that the
patent somehow limited the City’s ownership of the tideland, and said that the City did not own the
property in question. 

Ms. Suozzo then read some language of the patent, which stated under the patent the City was
awarded all like tideland interest of the State of Alaska in submerged lands, lying seaward up to the
original GLO meander line. She said, Baycrest’s interpretation tried to say because of avulsion they
owned the tidelands and submerged lands, which is not possible because of the patent. She argued
that if  the lands were taken away from the City of Homer you were in essence stripping Homer of
its identity and would argue that you were stripping all of Alaska’s Coastal Communities of their
identity, by limiting the City’s ability to insure public access to beaches, that was why the courts and
legislature had worked so hard to make sure the tidelands remain within a governmental entity.

(11:29:19)

QUESTION BY THE BOARD

Board Member Clark asked if the City had surveyed the tidelands. Ms. Suozzo stated that the survey
done to the tidelands in 1918 was done to establish the tidelands at that time, she did not believe the
City had done a survey since the patent was issued.

Board member Clark asked if Ms. Suozzo mentioned and conceding the point that the City owned
the tidelands, to enable public access to the tidelands, would then the public access mentioned be
available to Mr. Bullock. Ms. Suozzo stated yes it would definitely have to be; however, would not
take away the City’s obligation, and would then force the City into the position of enforcing public
access on private property.

Board Member Clark asked if the City did indeed own those tidelands, would their position be public
access was available across those lands. Ms. Suozzo stated yes, it would be in violation of the law
to not have public access available.

[Clerk’s Note: Mr. Chandler objected to the testimony of Mr. Mayer, because he had
originally represented the City, prior to their decision to utilize an Attorney.  Deputy
Borough Attorney Holly Montague had no objections to Mr. Mayer’s testimony.
Board Chair Glick asked for verification from Mr. Mayer if he would be testifying
as a private citizen or as the Public Works Director for the City of Homer.  Mr.
Mayor stated he would be testifying as the Public Works Director.  Board Chair
Glick ruled to allow Mr. Mayer’s testimony.]

(11:36:27)

Carey Mayer, Public Works Director for the City of Homer, stated that one of his roles, was making
comments on plats that appear before the Homer Advisory Planning Commission, he addressed the
fact that the City of Homer did participate in a study of erosion, and that the aerial photographs from
the 1950's through the 1990's showed no evidence that the 1964 earthquake changed the rate of
erosion that had been routinely occurring along the beach.
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He said, in regards to the 5-acres and this area of property, there seemed to be no agreement as to
who owned it. Baycrest in their reply indicated agreement that they would have to allow the public
to cross or enter the submerged outlines in order to access the tidelands, they then go on to suggest
this created an easement across the property. The City’s perspective, and the interest of the public
was, this was more right-of-way than easement, in planning situations right of way was not included
as square footage of the property being subdivided.

Finally, he addressed the public safety issue, by saying that public safety was the responsibility of
the City of Homer through the building permit process. The City had already through the Advisory
Planning Commission recommended that a plat not be approved, based on public safety, and to now
say the safety should be ignored, and place the responsibility on the City ultimately through the
building permit process, was not an effective solution.

(11:39:48)

QUESTION BY THE BOARD

Board Member Clark asked for clarification on submerged tidelands verses upper mean high water,
and the City’s position that it would be a right-of-way, as opposed to an easement. Mr. Mayer stated
yes, it should be viewed as a right-of-way.

Board Member Kebschull asked if the City of Homer Planning Commission, after recommendation
of denial, created an alternative installation agreement for development of access if it were approved.
Mr. Mayer said, that under a short plat scenario the City did not have the ability to require a
subdivision agreement.

Board Member Kebschull asked if the development should be constrained by the building permit
process, did the City of Homer currently require development of access for fire and safety for issuing
building permits. Mr. Mayer stated the City did not have a building permit process, of the type
normally expected, they had a zoning permit, which looked at the foot print of the building to make
sure the front and side setbacks were dealt with, and erosion control was addressed during
construction; however, no driveway or access issues were addressed.

(11:42:42)

APPELLANT’S REBUTTAL

Mr. Chandler addressed the 5-acre rule, by first stating the City of Homer regarding the GLO line
arguments proceeded from the wrong direction, the demonstration by Ms. Suozzo went from the
uplands, when in actuality you are dealing with tidelands. The Homer ordinance regarding ownership
stated that they own up to the GLO line. He then said the public access easement was a distraction,
the argument regarding the size of the property being four of five acre parcels did not impact the
tideland access, it simply impacts the size of the tidelands, where do they start, the same legal
obligations of a private property owner under the Alaska Constitution regarding public access would
still apply. The same rules apply, leaving the question, what area do they apply to. He then said
additionally under the circumstances of this piece of property it was not relevant, because the
majority of this strip, in fact all of it which impacts the property size, was under water, and physical
access as a practical matter was only the exposed land at the very lowest tide. 

He then said, a great example in this record of access was if you compare page R404 with page
R405, the idea that legal and physical access required the lots to front a public highway or street was
inconsistent with the State Statue, there was no Borough code provision to be applied to this
situation.
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Finally, Mr. Chandler addressed access arguments from other parties statements. The Kenai
Peninsula Borough in previous proceedings had decided that the interpretation of the requirements
of the same ordinances that we were operating under, public access was met by the beach access.
Which was used as a matter of record in our briefing, he then noted that a section line easement was
an easement imposed by law, and was legal.

(11:48:33)

QUESTION BY THE BOARD

Board Chair Glick asked Mr. Chandler to address the testimony given by the Appellee regarding the
subdivision with 11-lots. Mr. Chandler stated that he would not try and interpret what someone else
had said, this application was to create four lots. There was some reference in the record to a
previous plan, that was considered to do a full scale platted subdivision that had 30-lots not 11, he
was not sure if it had ever been filed.

Board Chair Glick asked if the four lots were to be created, was there an anticipation of further
subdividing of each of those lots. Mr. Chandler said that it was his understanding the further
subdivision would require a full platting procedure, because the lots would be under five acres.

Board Member Belluomini asked if there were time constraints associated with the plat waiver
process, giving the example of someone going in within six months and subdivide the four lots into
eight. Mr. Chandler said that he was not aware of a provision that stated once you had been allowed
to use the short plat, you then had to wait a specific amount of time before a full platting process
could begin.

Deputy Borough Attorney Montague clarified that she had mentioned the 11-lots.  The direction that
statement had taken was not her intention, it had nothing to do with a future subdivision, what she
was talking about was the ATV trail would serve 11-lots if the waiver was allowed, there were 3-lots
that were allowed to be waived, then one of the people who had a waiver, Laura Peek created three
more lots and then this create four lots, comprising the 11-lots, it had  nothing to do with someone’s
idea of putting in 32-lots down there a couple of years ago.

(11:54:00) 
BOARD OF ADJUSTMENT EXAMINATION OF STAFF

Board Member Kebschull asked how the Borough identified the parcel that was proposed to be
subdivided as far as acreage and the assessing value.  Mr. Best stated that the acreage that would
have been identified would have been the Country Club Estates tract designation.

Board Member Kebschull asked how many acres did the Borough’s assessing data show? Mr. Best
stated 20-acres.

Board Member Clark asked if  normally when someone comes in with a subdivision, a plat waiver
or anything that was on the beach, did the Planning Department accept the surveyors survey at cart
blanche and run it before the Planning Commission and move on from there, or was it the policy to
question every subdivision that came in that was on the beach. Mr. Best stated that was correct
because of the erosion process along the beach.

Board Member Kebschull asked when the parcel data would be updated to show that, or if it ever
was.  It appeared that as we all know with erosion any of the properties that border bluff, were the
parcel lines ever updated to reflect that.  Mr. Best stated yes we had that question, our response was
that you had to get a survey from a licenced surveyor depicting the upland and the boundaries of the
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property showing that acreage.
(11:57:09) 

DELIBERATIONS

MOTION: Kebschull moved to recess and deliberate in
adjudicative session and to include the
Board’s Attorney and the Borough Clerk.

SECOND: Belluomini.

MOTION PASSED: Unanimous.

ADJOURNMENT 

With no further business to come before the board, Chairperson Glick adjourned the hearing at 12:00
p.m.

I certify the above represents accurate minutes of the Kenai Peninsula Borough Board of Adjustment
meeting of September 18, 2008

Johni Blankenship, Borough Clerk

Approved by Board of Adjustment: 


