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Kenai Peninsula Borough

Board of Adjustment Hearing Minutes 
July 24, 2009

CALL TO ORDER

The Kenai Peninsula Borough Board of Adjustment convened on July 24, 2009, in the Assembly
Chambers of the Borough Administration Building in Soldotna, Alaska.  Board Chair Betty Glick
called the meeting to order at 9:00 a.m.

ROLL CALL

There were present:

Betty Glick Michelle Medley
Marilyn Kebschull Lisa Parker
Barbara Belluomini

comprising of a quorum of the Board.

Also in attendance were:

Jim Butler, Board Attorney
Johni Blankenship, Borough Clerk
Shellie Morgan, Deputy Clerk

MOTION: Parker moved to approve the September 18,
2008 Organizational Meeting Minutes,
September 18, 2008, and January 13, 2009
Hearing Minutes.

SECOND: Belluomini

MOTION PASSED: Unanimous.

Chair Glick reviewed the Board of Adjustment procedures.
(09:06:30)

STAFF OVERVIEW - EXPLANATION OF PROCEEDINGS

Christa Hippchen said the Kenai Peninsula Borough (KPB) Planning Commission approved a
material site permit for a 9.1 acre parcel located in the Lichen Street area of Anchor Point with the
passage of Resolution 2009-03 on March 9, 2009. She said the variance permit was then denied
unanimously immediately following the passage of Resolution 2009-03.
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Ms. Hippchen stated the variance application requested an exemption from the KPB Code which
prohibited excavation within the water table without first providing the KPB Planning Commission
data that had been collected over a one year period by a civil engineer or hydro-geologist. She said
the data collected would be reflective of three relevant issues; 1) Ground water elevation, 2) Flow
direction, 3) Flow rate. She noted the principal reason listed by the applicant for requesting the
variance was, “existing gravel pits operating in the area had not negatively impacted the existing
water sources.”

Ms. Hippchen said Alaska Statutes and KPB Code established criteria for granting a variance for
land use regulations, and a variance could not be granted for the following reasons: 1) Special
Conditions that required the variance were caused by the person seeking the variance. 2) The
variance will permit a land use in a district in which the land use was prohibited. 3) The variance
was sought solely to relieve pecuniary hardship or inconveniences. She then read the findings of
fact which supported those land use regulations. “ 1) KPB 21.25 allowed for land in the rural
district to be used as sand, gravel, or a material site once a permit had been obtained from the
KPB. 2) KPB 21.29 governs material site activity within the rural district of the KPB. 7) The applicant
was seeking the permit as part of a waterfront subdivision development. 11) The Planning
Commission may allow excavation in the water table based on a permittee having followed the
requirements of KPB 21.29.A.5 (a, b, c). 12) The applicant had installed 4 monitor tubes on the
parcel as noted on the site plan and staff photographs. 13) The applicant states in his letter dated
February 6, 2009 that in this situation the data required by KPB 21.29.A.5 (a, b, c) was burdening
constituents with unnecessary costs.”

Ms. Hippchen said the variance denial was appealed by the Shafers on March 23, 2009, and noted
the Appellants did not meet the criteria necessary for a variance, since their need to dig into the
water table was based on the desire to create a lake. She said the operation of other gravel pits
in the area was not causing the applicants to excavate within the water table. She further noted
that in 2006 requirements were added to KPB Code which required an engineer or hydro-geologist
certification in an effort to avoid individual operators from claiming they knew where the water
levels were, based on the existence of exposed water tables.

Ms. Hippchen said granting this variance would undermine both the letter and spirit of Borough
Code, and noted the variance was requested solely to relieve pecuniary hardship or
inconveniences. She said the Appellants had testified to the Advisory Planning Commission in
Anchor Point, stating  that paying an engineer of hydro-geologist would be difficult, then again
testified to the KPB Planning Commission that the biggest issue was going to be the considerable
costs for four acres.

Ms. Hippchen said if the Appellants had begun using the four installed water monitor wells at the
time the site permit application was submitted the monitoring process would be five months into
the one year requirement.

Ms. Hippchen felt if the variance was allowed it would undermine the KPB Code and give other site
operators the wrong idea. She said the KPB Planning Commission’s denial of the variance should
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be upheld.

QUESTIONS BY THE BOARD - None.
(09:13:40)

APPELLANT

Cap Shafer said there was roughly 500 acres of gravel pit’s in the area, and 40 acres of gravel pit’s
in the immediate area of the material site. He said the variance was for 4.3 acres, and the gravel
pit immediately adjacent to the material site was operating within the water table without
generating any problems. He felt the existence of these gravel pits were both cause and
justification for the variance.

Mr. Shafer noted the KPB Planning Department was very thorough in interpreting the KPB Code,
and had reviewed this situation in a manner to justify the KPB Code; however, he felt the KPB
Planning Department had not reviewed the actual situation. He said the variance would be for a
unique situation, the project would trim a corner off of an existing gravel pit, this was a situation
that would not occur often, and would not encroach on neighboring properties.

Mr. Shafer felt the variance was warranted and read KPB Code 21.05.010 to support his opinion,
“The purpose of this chapter is to grant relief from the literal application of this title where unusual
individualized situations result in more stringent burdens being placed on some parcels of land and
prevent special hardships to individual landowners or deprivation of rights commonly enjoyed by
the other properties in a district.”

Mr. Shafer said the KPB Code was not applicable in this situation since other gravel pits were in
operation in the area without causing problems. He said public testimony from neighbors had
reflected agreement regarding no existing problems, the only concerns he had heard was concern
of possible flooding, and that would not be an issue since the changes would not affect surface
flow.

Mr. Shafer noted property lines were the only thing separating his material site from other sites
that were operating, and the activities on the other sites would affect the data from his property.
He said if any neighboring property owners were to dig into the Anchor River, it would affect the
water tables on all nearby properties.

Mr. Shafer stated he did not want the additional expense of an engineer or hydro-geologist, and
felt the activities on neighboring properties supported the issuance of a variance. He said digging
into the water table would be required in order to create a lake. Finally he offered a compromise
and suggested monitoring for one year, and providing the necessary data at the end of that one
year period.

(09:20:53)

QUESTIONS BY THE BOARD

Board Member Medley asked Mr. Shafer if he was now willing to complete the one year study?
Mr. Shafer said yes.
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Board Member Medley noted Mr. Shafer intended no changes to the surface water flow. She then
asked, if there were changes, would Dibble Creek Rock Ltd. then make the necessary repairs? Mr.
Shafer said there would be no changes to the water flow, the intent was to leave it as nature
intended.

Board Chair Glick asked if any information had been collected from the four monitor wells that
could have been submitted as evidence? Mr. Shafer said there was some information; however,
he felt the KPB Planning Department would want the information gathered by a third-party.

Board Member Parker asked what type of monitoring system was installed. Mr. Shafer said they
drop a cork down a tube and listen for the splash.

Board Member Parker asked if a third-party was involved with the monitoring. Mr. Shafer said no.

PERSONS FILING ENTRIES OF APPEARANCE AND OPENING STATEMENTS SUPPORTING APPELLANT
- None.

QUESTION BY THE BOARD - None.
(09:25:17)

APPELLEE

Mr. Best said the Appellee had nothing further to add.
(09:25:43)

QUESTIONS BY THE BOARD

Board Member Parker asked why the Planning Department had exceeded the amount of time
allowed by KPB Code to make a decision. Mr. Best said the application was reviewed when it came
in, and at the time a courtesy call was made to the Shafers to ask if the easements shown on the
drawing were correct and asked if the Shafers wanted to modify the application, at which time
modifications were made.

Board Chair Glick clarified that KPB Code required that the application be addressed within 45
days; however, because the Shafers were asked and did make modifications it extended the
deadline. She noted that the issue was on the February 23, 2009 Planning Commission Agenda,
and it was not addressed until March 9, 2009. She then asked why it was not addressed during the
original scheduled meeting. Mr. Best stated adequate information had not been provided to the
Advisory Planning Commission, and it was imperative that the KPB Planning Commission received
the comments from the Advisory Planning Commission, so it was postponed.

Board Member Medley asked for clarification regarding the easements referred to by Mr. Best.
Mr. Best said it was utility easements associated with the property lines along the north and west
sides of the property that would not allow a buffer.
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Board Member Belluomini asked if the easement vacation was approved in conjunctions with the
conditional use permit. Mr. Best said yes.

Board Chair Glick referred to the adjacent properties that were operating gravel pits, stating there
was a lot of history and testimony from neighbors complaining about damages to the water
supply, she then asked if there was any documented proof that the aquifers had been damaged
in any way shape or form from all of the gravel pit operations. Mr. Best said public testimonies had
been received, with jars of orange water presented at meetings; however, documented proof had
not been submitted.

PERSONS FILING ENTRIES OF APPEARANCE AD OPENING STATEMENTS SUPPORTING APPELLEE -
None.

[Clerk’s Note: Ann Bayes filed an entry of appearance, and did not appear at the
Board of Adjustment hearing.]

QUESTIONS BY THE BOARD - None.
(09:32:35)

APPELLANT’S REBUTTAL

Cap Shafer said he was present to attempt a compromise, and did not want to single out the
Borough Staff, he felt they had done a good job supporting KPB Code. He felt the Board of
Adjustment should review the entire situation.

(09:33:24)

QUESTION BY THE BOARD

Board Member Belluomini asked Mr. Shafer to restate the compromise he was suggesting. Mr.
Shafer said he would like the Borough to accept the monitoring tubes that were already there as
suitable, and have a third-party monitor them at the suggested increments, and to return in one
year with the gathered data.

Board Member Parker asked if Mr. Shafer would agree to working with the Borough Staff to
develop a program so a systematic process was in place for monitoring. Mr. Shafer said he would
within reason.

Mr. Shafer noted that if the process was followed exactly as indicated by KPB Code, there was no
one within the Borough Staff able to utilize the data.

Board Chair Glick clarified the information by stating,  Mr. Shafer had submitted an application for
a conditional use permit and an application for a variance, she noted the conditional use permit
was granted with easements vacated in order to accommodate the Appellants needs; however,
the variance was not granted. She then stated that Mr. Shafer was now willing to come up with
a monitoring system and comply with KPB Code. Mr. Shafer hoped after one year of monitoring
the project would be allowed without an additional variance application.
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Board Member Belluomini asked if an additional variance application would be required after one
year of monitoring. Ms. Hippchen said the applicant must provide one year’s worth of quarterly
monitoring in order to dig into the water table. She said with the issuance of the conditional use
permit the Appellants could continue to develop the site staying two feet above the water table,
after one year of monitoring a statement provided by an engineer or hydro-geologist could be
submitted with a modification application, a public hearing would then be held by the Planning
Commission.

Board Chair Glick asked for clarification regarding KPB Code requiring one year of monitoring. Mr.
Best said yes that was correct.

Board Member Kebschull asked if a modification would be granted without a variance? Ms.
Hippchen said the variance in this situation was only requested because the applicant wanted to
enter the water table without providing the information, she said once the required data was
gathered and submitted a variance of the conditional use permit would not be needed.

Board Chair Glick noted other gravel pits were operating outside of the current KPB Code, she then
asked if they were operating within the water table, or were they also required to stay above the
water table. Ms. Hippchen said neighboring gravel pits had been grand-fathered in prior to current
KPB Code; therefore, some were permitted to excavate within the water table.

Board Chair Glick noted that the Appellants were being required to operate under regulations that
other nearby gravel pits were not. Ms. Hippchen said that was correct; however, any neighbor who
applied for a material site permit today would fall under the same regulations as the Appellant.

Deputy Borough Attorney Holly Montague, said the Appellant’s should not be measured against
gravel pits that were grand-fathered in under a different set of regulations, she said the Appellant
should be compared to new applicants.

Board Member Belluomini restated the compromise suggested by the Appellant, and asked if the
Borough would accept the monitoring tubes, and lack of third-party monitoring. Mr. Best said if
an engineer or hydro-geologist certified the information it would then be accepted; however, he
felt a professional would only certify measurements taken personally.

Board Chair Glick asked if the data from the monitoring period would be forwarded to the State
or available for the State to review. Mr. Best said the information was not forwarded; however,
certification was reviewed, and if a problem was present, the permit would be revoked.

Board Member Parker asked what would happen if a gravel pit were to de-water a neighboring
well, and that property owner did not have water rights, would the Borough still revoke the
permit? Mr. Best said that would be a State issue; however, if the water in a well was affected, the
KPB would want to have a full understanding of why it happened.
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Board Member Parker asked if the de-watering scenario was part of KPB Code. Mr. Best said it was
not; however, there was a process in place to take the issue to the Planning Commission for public
hearing.

Board Member Kebschull asked if a well were to de-water, how would KPB know which gravel pit
caused the problem. Mr. Best stated that situation in itself was valid justification for the
monitoring process, it would show activity at a specific location had not affected the water table.

(09:54:07)

DELIBERATIONS

MOTION: Kebschull moved to recess and deliberate in
adjudicative session, and to include Board
Attorney Jim Butler, and Borough Clerk Johni
Blankenship.

SECOND: Belluomini

MOTION PASSED: Unanimous.

ADJOURNMENT

With no further business to come before the board, Chairperson Glick adjourned the hearing at
9:55 a.m.

I certify the above represents accurate minutes of the Kenai Peninsula Borough Board of
Adjustment meeting of July 24, 2009.

Johni Blankenship, Borough Clerk

Approved by Board of Adjustment:


