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Kenai Peninsula Borough

Board of Adjustment Hearing Minutes
June 3, 2010 Borough Assembly Chambers

CALL TO ORDER

The Kenai Peninsula Borough Board of Adjustment convened on June 3, 2010, in the Assembly
Chambers of the George A. Navarre Kenai Peninsula Borough Administration Building in Soldotna,
Alaska. Board Chair Betty Glick called the meeting to order at 10:00 a.m.

ROLL CALL

There were present:

Betty Glick, Board Chair Marilyn Kebschull
Barbara Belluomini Ron Long
Tom Clark

comprising a quorum of the board.

Also in attendance were:

Cary R. Graves, Board Attorney
Johni Blankenship, Borough Clerk
Shellie Saner, Deputy Clerk

[Clerk’s Note: KPB Deputy Attorney Holly Montague stated the KPB position was
that the City of Homer, and KPB were the Appellant’s in this hearing. Chair Glick said
the BOE recognized KPB and the City of Homer did appeal the BOE action; however,
the Appellant and Appellee would remain as listed.]

MOTION: Kebschull moved to amend the agenda to
add consideration for the motion to strike
and the opposition to motion to strike, as
agenda item D. 2.

SECOND: Clark.

MOTION PASSED: Unanimous.
(10:05:25)

MOTION: Kebschull moved to approve the July 24,
2009 Board of Adjustment Hearing Minutes.

SECOND: Belluomini.
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MOTION PASSED: Unanimous.

Chair Glick reviewed the Board of Adjustment procedures.

MOTION TO STRIKE  
(10:09:54)

Brooks Chandler of Boyd, Chandler & Falconer, LLP representing Baycrest Investment Corporation
stated the motion to strike was based on the following:

• Three years after a plat waiver application was filed the Kenai Peninsula Borough
(KPB) then created a survey and asked that the survey findings be considered.

• This process began in 2007, any concerns addressing the size of the property should
have already been done and included in the record.

• At this late date new evidence should not be allowed.
• KPB Code states that the Board of Adjustment (BOA) decision was based on

evidence that was placed in the record before the matter was considered by the
BOA.

OPPOSITION TO MOTION TO STRIKE
(10:11:34)

Holly Montague, KPB Deputy Attorney stated the opposition to the motion to strike was based on
the following:

• It was not the obligation of KPB to survey the property for applicants. It was the
applicants responsibility.

• It was noted that Baycrest would not order a survey, because they knew it would
defeat the plat waiver; therefore, KPB commissioned the survey.

• The court order stating, “the mean high water line was the boundary of this
property,” prompted the survey.

• The only way mean high water could be determined was through a licensed
surveyor.

• The survey was critical evidence to the record and also in compliance with the court
order.

• Another option available to the BOA was to remand the issue back to the Planning
Commission for review of the new information.

• The survey was needed for an accurate decision making process.

QUESTIONS BY THE BOARD
(10:13:56)

Mr. Best indicated sometimes the imagery was off on the map line work on the web based maps,
and the ability to take a center of the roadway and the center of the right-of-way and match them
up was called shape shift and best fit information, which proved to be more accurate.

Mr. Best said there were several other records in existence that indicated the boundary lines
submitted for the packet were correct.



Board of Adjustment Minutes Kenai Peninsula Borough

June 3, 2010 Page 3 of 8

Ms. Montague said the survey was commissioned by the KPB.

Ms. Montague indicated it was not the KPB’s responsibility to commission the survey; however,
KPB knew the Appellant would not commission a survey, and the court order stated the five-acre
determination needed to be based on the mean high water line.

Ms. Montague said the court order did not specify who was required to commission the survey,
it did order the BOA to determine if the lots were five-acres based on the mean high water line.

Mr. Chandler responded to KPB statements by stating the following:

• There was no obligation in KPB Code that required an applicant to submit a survey
when applying for a plat waiver.

• A survey was submitted that was performed on behalf of the State of Alaska, that
was in fact the most recent survey of the boundaries between tidelands and
uplands.

MOTION: Kebschull moved to adjourn into adjudicative
session. Board Attorney Cary Graves and
Borough Clerk Johni Blankenship were
included in the adjudicative session.

SECOND: Clark.

MOTION PASSED: Unanimous.

[Clerk’s Note: The Board recessed into adjudicative session at 10:20 a.m. and
reconvened at 10:30 a.m.]

MOTION: Kebschull moved to grant the motion to
strike.

SECOND: Belluomini.

VOTE: Unanimous.

STAFF OVERVIEW - EXPLANATION OF PROCEEDINGS
(10:32:08)

Max Best, Planning Director stated the following:

• On October 13, 2008, the BOA issued a decision that the seaward boundary of the
Baycrest parcel was the 1918 meander line.

• The Superior Court reversed the plat waiver and directed the BOA to determine
whether the lots met the five-acre requirement.
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• May 12, 2008, the Planning Commission found that the lots were not five-acres
which was supported by substantial evidence in the record.

• The Baycrest survey used the submerged 1918 meander line as the seaward
boundary of the Baycrest parcel, which represented each lot was exactly five-acres
in size.

• Evidence in the record showed that the mean high water line was inland from the
1918 meander line.

• The court had ruled that the seaward boundary was not the 1918 meander line;
but, rather the current mean high water line.

• None of the lots in the proposed subdivision were five-acres; therefore, the parcel
did not qualify for a plat waiver.

• The Planning Commission decision of June 25, 2007, and May 12, 2008 should be
upheld.

QUESTIONS BY THE BOARD
(10:33:56)

Mr. Long asked if there was a way to determine what the mean high water line was in 2008?

• Mr. Best indicated records implied that the ordinary high or mean high waterline was
inland; however, he was unaware of specifics for the year of 2008.

APPELLANT
(10:34:38)

Mr. Chandler gave a summary review and stated the following:

• The BOA needed to also carefully review the previous decisions when considering
the remand.

• The previous decision addressed many issues in addition, to lot size.
• Previous decisions regarding the lot size should not be reversed while focusing on

the single issue of the remand.
• The matter first came before the BOA based on two decision made by Planning

Commission. The decisions had denied a plat waiver request on multiple grounds,
and the BOA had identified three legal issues during the previous decision. 

• Of the three issues identified, two were not addressed nor impacted by the
Superior Court decision. The third issue was important to whether the plat waiver
application was approved; because, State law indicates that each of the lots must
be a minimum of five acres.

• In order to determine how large the lots were, the Judge order the boundaries be
based on a boundary that was inland of the boundary line, which was submitted
with the plat waiver application.

• Estoppel would be effective even if a new boundary line was applied and the lots
were determined to be less than five-acres, due to the prior taxing actions taken
by KPB.
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• The KPB response to the taxing issue was, “that was the Assessing Department, and
this was the Planning Department.” Government actions were not divided by
departments.

• If the KPB chose to use the larger size parcel to maximize tax revenue, they should
not then reverse that choice to prevent the owner from developing the property.

• KPB Code 21.30.340 read, “The board of adjustment may remand, affirm, or
reverse, or modify, in whole or in part.” This meant there was an option, even if the
lots were determined to be less than five-acres. The BOA could then direct the
Planning Commission to grant a three lot plat waiver.

• It was not the intent of the Baycrest to accept a three lot plat waiver, Baycrest still
believed it was a four lot subdivision; however, this was mentioned to note one of
the possible options.

QUESTIONS BY THE BOARD
(10:43:29)

Mr. Long asked if Mr. Chandler was aware of how many acres were currently being taxed?

• Mr. Chandler indicated he had not seen the 2010 tax assessment to verify that the
property was still being assessed as 20-acres.

APPELLEE
(10:44:01)

[Clerk’s Note: Ms. Montague maintained the objection that KPB was now the
Appellant.]

Ms. Montague stated the following:

• Mr. Chandler had indicated that a survey was submitted previously, that survey did
not establish a mean high water line, which was the only issue before the BOA.

• Determining if there were four, five-acre lots needed to be based on the mean high
water line.

• The court reversed the plat waiver, and no longer existed, the issue before the BOA
according to the court order, was not to reaffirm the prior decision; but, to
determine whether the lots were five-acres.

• A three lot plat waiver was never brought before the Planning Commission, and the
BOA operates as an on the record board. 

• The Planning Commission was not given the opportunity to do a notice on a three
lot plat waiver, which was required by code, and the City of Homer was not allowed
to comment on a three lot plat waiver.

• The BOA was not in existence to review options that were not first before the
Planning Commission, and a three lot plat waiver was never before the Planning
Commission.
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• Given the courts legal conclusion that the mean high water line was the boundary
of the Baycrest parcel, the issue now before the BOA was to determine whether
each lot was five-acres.

• Baycrest could have filed a motion of reconsideration at the Superior Court level;
however, they did not. 

• State law in Alaska said “mean high water was the boundary line of the parcels.”
The court knew that and followed that order.

• Taxation was not argued the first time the issue was before the board, and should
not be this time. The functions of the Assessing Department and the Platting
Division were entirely different.

• The Assessing Department did not determine boundary lines, that was the job of
a surveyor. If Baycrest felt they were wrongfully taxed then that would be an issue
for the Board of Equalization.

• The Court had ruled that the boundary for the Baycrest parcel was the mean high
water line. The remand was for one issue alone, the plat waiver was reversed in
total, it was not a partial reversal, it was a full reversal with a remand on a single
issue. To determine whether these lots were five-acres.

City of Homer, represented by Attorney Holly Suozzo from Birch, Horton, Bittner, & Cherot stated:

• Baycrest had moved away from the original argument that the Superior Court did
not understand, and that current mean high tide lines should somehow be avoided
as the set boundary line.

• It appears to be a concession and the BOA was obligated to use the current mean
high water line; because, that was what the court ordered.

• The argument had now diverged that yes the KPB should use the high water line;
however, KPB did not need to use it due to the estoppel argument and that the KPB
assessment used a different boundary.

• In regards to the City of Homer issue, the BOA was looking at a different owner. The
reality was the City of Homer owned the tide lands. By saying the taxing
methodology usurped the rights of the City, was taking away the rights of land
ownership, and how boundaries were set.

• The court had a full briefing, and full arguments developed by very competent
Attorneys. These arguments were considered and a decision was made and an
order was rendered.

• Judicial decisions on appeal from administrative decision or orders, determining
questions of law were final and conclusive on the administrative body, and the
administrative body was bound to honor such judicial decisions.

QUESTIONS BY THE BOARD - None.
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APPELLANT’S REBUTTAL
(10:55:20)

Mr. Chandler stated:

• When a court orders a remand to a body such as the BOA, there was no option to
appeal the remand, as there was not a final decision in the case.

• A certificate of review was an option. It would have been a request to the Supreme
Court to review and address a specific concern. They were rarely granted, and
somewhat unusual.

• The idea that not appealing made some acquiescence in the courts decision was
certainly not true. 

• The estoppel argument did not mean Baycrest was not trying to determine who
owned the property. What was being said was the KPB could not argue that the
property was less than 20-acres in this proceeding when for years they were stating
it was 20-acres for taxation purposes. 

• This had nothing to do with ownership, it was the KPB asserting a position via the
Planning Commission not as to who owns the property; but, how big it was.

• BOA authority was based on the KPB Code, the fact that the issue was remanded
to the BOA did not mean in the context of dealing with that issue, the authority
provided to BOA under the KPB Code, had been constricted or altered.

• At one point the BOA decided to reverse the Planning Commission decision. The
order from the Superior Court left the option to reverse, affirm, modify in whole
or in part those decisions based on this additional direction from the court.

• There was nothing terribly different between the three versus four lots, all the
issues would have been the same.

QUESTIONS BY THE BOARD

BOARD OF ADJUSTMENT EXAMINATION OF STAFF, IF ANY
(10:59:58)

Mr. Best indicated that prior to June 25, 2008 the Planning Department felt there were other
issues that would prohibit a plat waiver, which was an over-site on the Planning Commissions part
when the lot size was not argued.

DELIBERATIONS

MOTION: Kebschull moved to adjourn into adjudicative
session. Board Attorney Cary Graves and
Borough Clerk Johni Blankenship were
included in the adjudicative session.

SECOND: Belluomini.

MOTION PASSED: Unanimous.
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ADJOURNMENT

With no further business to come before the board, Chair Glick adjourned the hearing at 11:03
a.m.

I certify the above represents accurate minutes of the Kenai Peninsula Borough Board of
Adjustment meeting of June 3, 2010.

Johni Blankenship, Borough Clerk

Approved by Board of Adjustment: 
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